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III. ECONOMIC

SANCTIONS

United States Targets Chinese
Belt & Road Project With Global
Magnitsky Sanctions: Corruption,
Human Rights, and Geostrategy

By Hdeel Abdelhady*

The United States on September
15, 2020 imposed Global Magnitsky
Sanctions' on Union Development Group
Co., Ltd.,”> the Chinese state-owned
company (“UDG”) behind the Dara Sakor
development project that is part of China’s
ambitious Belt and Road Initiative (“BRI”
also known as the New Silk Road or One
Belt, One Road). The move is significant
and might signal a ratcheting up of U.S.
opposition to the BRI, which has largely
constituted rhetoric, diplomatic
lobbying,” and relatively tepid
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Global Magnitsky Sanctions target
corruption and human rights abuses
worldwide. Because the sanctions program
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rights abuse” within the scope of sanctions,
a broad range of conduct that might not be
actionable under other anticorruption and
human rights regimes is sanctionable under
Global Magnitsky.’ The latitude afforded

China’s ‘debt trap’, South China Morning Post,
May 3, 2019, at
https://www.scmp.com/news/china/diplomacy/ar
ticle/3008640/us-steps-belt-and-road-offensive-
saying-it-offers-fairer-deals (last visited Oct. 19,
2020).

4 The DFC was established by the Better
Utilization of Investments Leading to
Development (BUILD) Act of 2018, and is an
amalgamation of the Overseas Private
Investment Corporation (OPIC) and the
Development Credit Authority (DCA) office of
the U.S. Agency for International Development
(USAID). Responding to the BRI and China’s
international development finance activities was
a “key policy rationale” for the BUILD Act.
Congressional Research Service, BUILD Act:
Frequently Asked Questions About the New

U.S. International Development Finance
Corporation, Jan. 15, 2019.

° Hdeel Abdelhady, The Trump Administration
Supercharged Global Magnitsky Act Human
Rights and Corruption Sanctions, MassPoint
Legal and Strategy Advisory PLLC (April 3,
2018), at
https://masspointpllc.com/publications/magnitsk

y-law-and-sanctions/how-the-trump-

administration-supercharged-global-magnitsky-
act-human-rights-and-corruption-sanctions/ (last

by Global Magnitsky Sanctions authorities
is evident in the UDG sanctions action, as
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In its announcement of the UDG
sanctions, the Treasury Department, which
administers Global Magnitsky Sanctions
through its Office of Foreign Assets
Control (OFAC), stated that UDG was
sanctioned for corruption, specifically “for
being a person acting for or on behalf of a
current or former government official . . .
responsible for or complicitin . . .
corruption, including the misappropriation
of state assets, the expropriation of private
assets for personal gain, corruption related
to government contracts or the extraction of
natural resources, or bribery.”’ The
government official referred to is Kun Kim,
a “senior Cambodian general” who was
sanctioned under Global Magnitsky on
December 2, 2019.%  The Treasury
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Department said Kun Kim was
“instrumental in the UDG development and
reaped significant financial benefit from his
relationships with UDG.”’

It is notable that the United States
chose to invoke Global Magnitsky anti-
corruption sanctions rather than human
rights sanctions, or both. The Treasury
Department announcement says that UDG,
through Kun Kim, used Cambodian
military forces to “intimidate local
villagers” and clear land for the Dara Sakor
project. UDG is accused of burning down
villagers’ houses and preventing them from
planting rice, with the assistance of
Cambodian military forces.'® According to
the Treasury Department, UDG also used
private security and military forces to
“control the movements of local
villagers.”'' The UN High Commission for
Human Rights (UNHCR) “asked UDG to
stop using Cambodian military forces to
take land from the Cambodian people,” the
Treasury Department announcement
recounted, and Cambodia’s Council of
Ministers “issued a directive ordering UDG
to stop destroying villagers’ property;
however, UDG ignored the directive and
continued the destruction.”'

As indicated above, Global
Magnitsky Sanctions legal authorities,
particularly Executive Order 13818 of
December 20, 201 7,13 authorize sanctions
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for “serious human rights abuse” without
defining that term or providing examples.
The ambiguity creates space for a U.S.
administration to impose Global Magnitsky
human rights sanctions on a wider range of
conduct, as illustrated by the Trump
Administration’s imposition of Global
Magnitsky human rights sanctions on the
Turkish justice and interior ministries for
the then-continuing detention of an
American pastor who was prosecuted for
alleged involvement in the widely reported
coup attempt targeting the Turkish
president."

The Treasury Department’s
reliance on the anti-corruption prong of the
Global Magnitksy Sanctions while
describing conduct arguably constituting
human rights abuse is noteworthy,
especially given the Trump
Administration’s prior willingness to
impose human rights sanctions under
Global Magnitsky in doubtful cases. One
factor may be the lack of a universally
agreed definition for human rights abuses.
It may also be that imposing anti-
corruption sanctions was more
straightforward given the links between
UDG and Kun Kim, who again was
sanctioned under Global Magnitsky in
2019. Or, there may have been concern that
resorting to Global Magnitsky human
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rights sanctions on the stated facts would
set an unwanted precedent. Whatever the
rationale for the action, the Treasury
Department’s language alluding to human
rights violations should be noted, even if
Global Magnitsky human rights sanctions
were not asserted.

Other language in the Treasury
Department’s announcement more directly
addresses the foreign policy and
geostrategic context of the UDG sanctions
action. The release speaks of China’s
“malign” investment in Cambodia, and its
use of the UDG projects in Cambodia to
“advance ambitions to project power
globally”and “disproportionality benefit”
itself through BRI projects. It also speaks
of concerns that the Dara Kakor project
“could be converted to “host military
assets.”"” The Treasury Department’s
language echoes U.S. concerns about the
BRI and other Chinese international project
financing activities, including that China
engages in “debt trap” financing.'® It is
somewhat ironic that U.S. unilateral
sanctions have been used in relation to the
BRI, which could in the future, if
successful, stem the global reach of U.S.
unilateral sanctions, which in some cases
reach foreign parties, property, and events
by attaching U.S. jurisdiction to dollar
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transactions that occur outside of the
United States."”

Whether the imposition of
sanctions on UDG in connection with the
BRI or other Chinese state-backed
financing of international projects is a one-
off or the first of coming U.S. legal
countermeasures in response to the BRI —
including U.S. unilateral sanctions—
remains to be seen. For now, international
development and infrastructure finance
stakeholders should note the action and its
context. The Trump Administration has
stated as policy that U.S. sanctions, anti-
corruption, and other laws are “tools of
economic diplomacy”'®to deter and coerce
“rivals,” namely China."
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