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Hdee! Abdethady & an Attormey and & Protessarial Lacturer i Law at the Gecoge Washington University Law School in
Washington, DC She served as Co-Chair of the Amencan Bar Assocation lsleme Finance Committee and was the Program
Chair of the May 2010 ABA Hawkamah grogram, Taking Stock and Moving Farward: The State of Ishavwc Finonce and
Praspecty For the Futuwe, She can be reached ot babidelhadty @law awu sdu

" This o [veess) appears in Surcd Al Bogare, Chapter Two of the Holy Gur'an, Surat Al Bogora, comerised of J86 opat
(versas), (s the longest Chapter in the Qur'an and Is said to sum up "the whole teaching of the Qur'an ™ Abdulla Yusut All
THE MEANING OF THE HOLY QUR'AN [Amans Publications, 117 »d. 1425AM/2004AC) at page 16

' The Investment Dar Company KSCC v. Sfam Devefopment Bonk SAL, 2009 EWHC 3545 [Chi, avallodve o2,
A Ao/l

pndmarkup ot Mocslewcases AWHCI/Ch 2008/ 3545 hemiBgumrystaies(sbioms il methodsboalegn (last atcessed

Octebar 20109, Shomy Eank of Sadvain £C v, Bewimeo Pharmaceuncols Lrd., 4 Al ER. 1072 (2004), avovodie af,

It i vwww hadii g /o
(Footnade contivaed oo next page)
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(last accessed

Cetober J0L0)

* Consumeers of Idamic finsncial products are moce sk o squity investors, partreers, and co-venturers than they are to
consumers of corvwentiona| Sebt.based prodults. In 3ssessing equity Dased rvestments and ventures, the soundnaess of
management and operations figures promenently, The gquality of the management and operations of IFls should figure
equally prominently in the assessment of amic products

Y A recant sutviry of 1slaenic Finance leaders in the Middle East revmaied that 665 of survey respantents belswed that the
Idlamic Finance Industry &s “under-regulated.” See The Delotter [slamic Finance leoders savvey i the Midale East,
Sanchavking practices, Blannual Survey Issue 1, at page 13, ovaviuble of, hatp /S wew delonts. com/assats/Deom .-
Lebanon/Loc s I0A syt Docurmerty TSUDTME WLS publcation 23092010 odf (last accessed Octaber 2010] (hereingfter
the “Deloite Survey”)

" Resalution on Sukuk, ACCOUKIMG AND AUDTING ORGANIZATION FOR BUAMIC FRANCIAL INSTITuToNS, February 2006, avaiatie of,

bato Siwww sacift comm/ganift sb subuk feb2008 og pdf (fost sccessed October 2010)

y Indeed, only S9% of respondents to the Deioitte Survey stated that the entities they represented had In place “corpecate
governance/procadures”, whie 39756 did not. At the same time, S5B% percent of survey respondents “viewed torparste
Rovernance ang Sharla’a governance as prereguisites for best practices ™ See Defoitte Survey, supra note S, at page 12,

(Footnate contivued oo next page)
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' Bl at pora. 14

' Blom at para 3

* Blom at paras. 16, 17.

“ Biom st pars, 16

" See Investment Dar Gets Sharky Board Slow to Blom Case, arablanbusiness.com, June 9, 2010, avalobie of,
bats J S wwn i aliaeiuingss, Comimve st -dar-gets-sharis-hosrd-biow Bicm-case- 282707 Mmi {last accnssed OC1ober
2010).

A moeo detaled discussion of the Shamil case s a1 Hdeel Abdslhady, (slamic Law (n Secelar Cowts (Again): Teachable
Maomerts From the Journey, ABA INTERGATIONAL Law NEAS VoL 38, NO 4 (Fau 2009), reprintec ot OPaLESQUE ISLAME Frvarde
INTeLuGence Decesasen 2009, awawabie ar,

hato Jiwwe opakesgue comyOIRLI7 /Industery Snapshot Idame Law in Secular Teachadie 197 Nl (st accessad
October 2010)

¥ The trial court opinion is Shamé Bank of Sehvain v. Bedenco Phavmaceuticals (ed., 2 All £ & (Comm) 843 {2003) (herein
“Shamil 1)
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" Where agreements cal for Itigation before national courts, a5 in the ®om o Shamil cases, the tkelihood of 3 publshed
opinion [particulary at the appeliste stage) s high. On the other hand, If parties have opted for artetration, the Akethood
of @ publrhed opinion & shm 10 none, depending on the tenms of arbitration, g, the forum selected, procedural rubes,
and confidentulity proveons, etc,
" Note akso that TID had a Shaei'ah based obiigation to fulfill the contract that it made. See, ¢.g., Qur'anic verse 2:177
from Swot o Bogore guoted showe
“* shomd at para. 8

" 10 Sharmd, the daputed Agresrmmnt contained & poverneg liw provision stating that - "Subject to the principles of the
Glorious Sharla'a, this agreement shal be goverred by and construed In accordance with the laws of England * Shamil at
para. L The Erglish count did not 3pply Shariah, bocause under Englsh law, the law of decision in English courts must be a
low of snother country, and not & “non-national” system of law. Therefore, the Shammi case was detided under English
(Footnate contivued oo next page)
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low, even though, as noted, the English Court n that case commented that the outcome Kkely would have been different if
Shart'ah had apphed.

» chavmd | at para. 36

** Guidng Principles om $han‘oh Governance Spstemns for (nstitutions Offering Mfamic Financinl Senwces, ISLAAE FINANOAL
Stewces Boaan, December 2009, avallable of, hitp.//ww #5h arR/s1a00a0d/IFSB- JON20Shanah%20Gevemante, pdf (st
neoessed October 2010)
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