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FOREIGN INVESTMENT IN U.S. 
AGRICULTURE UNDER SCRUTINY  
Raising National  Security,  Crit ical  Infrastructure,  and 
Key Resources Concerns     

The 2013 sale of American pork producer and processer Smithfield Foods to 

ChiŶa͛s ShuaŶghui IŶteƌŶatioŶal1 aroused concern among some U.S. 

lawmakers.2 The $4.7 billion deal ($7.1 billion including debt), was and remains 

the largest acquisition of a U.S. business by a Chinese entity.3 This year, some 

U.S. lawmakers are again raising concerns aďout a ChiŶese fiƌŵ͛s aĐƋuisitioŶ of 
an agricultural company: the proposed $43 billion acquisition by state-owned 

China National Chemical Corporation (ChemChina) of Syngetna AG , the Swiss 

agrochemicals company that does substantial business in the United States.4  If 

completed, the Syngenta deal would ͞tƌaŶsfoƌŵ CheŵChiŶa iŶto the ǁoƌld͛s 
biggest supplier of pestiĐides aŶd agƌoĐheŵiĐals.͟5  

With Chinese buyers, record-setting deals, and industry-leading acquisition 

targets in the mix, the Smithfield and Syngenta transactions provide the 

ingredients needed to stir media interest and controversy about foreign 

investment in and affecting the United States.6 Beyond deal optics, a more 

interesting, strategically-oriented, and potentially consequential policy and 

public discourse about foreign investment in U.S. agriculture is emerging in the 

United States, at least in some quarters.      

Some U.S. lawmakers called for the Committee on Foreign Investment in the 

United States (CFIUS)7 to conduct national security reviews of the Smithfield 

and Syngenta deals on the grounds that U.S. agriculture has direct national 

security value. This is significant because national security reviews of foreign 

investment in the United States are typically reserved for transactions that 

involve sectors, like defense, that are viewed as inherently national security-

sensitive or present incidental national security issues (as when property of a 

U.S. business acquired by a foreign party is located near a military facility). 

Relatedly, recent news coverage of foreign ownership of U.S. farmland by 

Middle East-based companies has focused on the key resource implications of 

foreign farmland ownership—particularly water use.  This news coverage, like 

laǁŵakeƌs͛ ĐoŶĐeƌŶs aďout foƌeigŶ iŶǀestŵeŶt iŶ U.S. agƌiĐultuƌe, exemplifies 

an evolving, strategic view of foreign investment in U.S. agriculture that has 

and will likely further influence public and policy thinking in the United States.   

-Positioning clients optimally in a globalized environment. 

 

SOME RECENT SCRUTINY OF 

FOREIGN INVESTMENT IN U.S. 

AGRICULTURE 

 2016. A bipartisan group of 

U.S. senators called for CFIUS 

to conduct a national security 

review of ChemChina’s 
proposed purchase of 

Syngenta and renewed calls for 

a USDA role in the CFIUS 

process.  

 2015 & 2016. An April 2015 

investigative journalism piece 

on water use on Arizona 

farmland owned by Middle 

East-based companies was 

picked up by local and national 

media through 2016, and 

inspired calls for updating 

water laws.  

 2014. The Foreign Investment 

and Economic Security Act was 

introduced in the House of 

Representatives. The Bill 

provides for a USDA role in 

CFIUS reviews of transactions 

that affect U.S. agriculture 

and/or food safety.  

 2013. The acquisition of 

Smithfield Foods by China’s 
Shuanghui Intl. drew calls from 

U.S. Senators for a CFIUS 

national security review and 

USDA participation in the 

process. The Senate 

Agriculture Committee held a 

hearing on Smithfield and 

future foreign investment in 

U.S. agriculture.  
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Foreign Investment in U.S. Agriculture Generally  

The United States is a comparatively foreign investment friendly jurisdiction. This openness to investment 

largely holds in the agriculture sector, even though many U.S. states limit or require the disclosure of foreign 

ownership of farmland;8 and, at the federal level, the Agriculture Foreign Investment Disclosure Act of 1978 

(AFIDA) requires the disclosure of certain transactions by foreign parties in U.S. agricultural land.9 

Some foreign investment in the United States is subject to national security screening. National security 

investigations of foreign investments, which are conducted at the federal level by CFIUS, are reserved for 

mergers, acquisitions, or takeovers that could result in foreign control of persons engaged in interstate 

commerce in the United States and that are foreign government-controlled transactions, could impair U.S. 

national security, or result in foreign control of U.S. critical infrastructure.10  Neither CFIUS Rules nor relevant 

legislation identify U.S. agriculture as a national security-sensitive sector or as critical infrastructure.11 

However, as discussed below, U.S. government entities have recognized—separately from the foreign 

investment screening framework—the critical infrastructure and national security/foreign affairs significance 

of food and agriculture.12  

Critical Infrastructure and National Security Status of Agriculture in Homeland Security 

and Foreign Affairs Contexts Does Not Carry Over to U.S. Foreign Investment Framework 

The U.S. Food aŶd AgƌiĐultuƌe SeĐtoƌ is ͞ĐƌitiĐal iŶfƌastƌuĐtuƌe͟ foƌ hoŵelaŶd seĐuƌitǇ puƌposes.13 In the 

foreign affairs context, elements of the Executive Branch have identified the national security/ global security 

significance of food, agriculture, and related essential resources like water: specifically by identifying climate 

change as a global threat multiplier, including for its exacerbating effect on food insecurity and related 

potential to magnify instability overseas, particularly in vulnerable regions like the Middle East.14 In Congress, 

the link between global affairs-related national security and food and agriculture was recently the subject of a 

House Agriculture Committee hearing—on ͞AŵeƌiĐaŶ AgƌiĐulture and Our National Security͟—during which 

Committee members and witnesses addressed the domestic and global national security significance of food 

and agriculture.15  

Notwithstanding the fact that current law and practice do not identify U.S. agriculture as national security-

sensitive for foreign investment screening purposes, members of Congress have—in official correspondence 

to the Executive Branch, Congressional hearings, proposed legislation, and public statements—asserted that 

U.S. agriculture has national security and critical infrastructure significance, thus warranting nationals security 

scrutiny of foreign investment in U.S. agriculture.  

͞Congress purposefully chose not to specifically define what qualifies as an issue of 

͚ŶatioŶal seĐurity͛ . . . kŶoǁiŶg that the terŵ ǁould Ŷaturally eǀolǀe oǀer time . . . While 

food safety and food supply may not have been traditionally seen as an issue of national 

security, we believe that such issues represent a critical infrastructure of the United States 

and as such, must be viewed through the lens of a natioŶal seĐurity ĐoŶĐerŶ.͟ 

-Letter from Congressman Randy Forbes to President Obama Regarding Smithfield Deal (2013) 

http://www.masspointpllc.com/
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U.S. Lawmakers’ National Security and Critical Infrastructure Concerns About Foreign 

Investment in U.S. Agriculture  

CHEMCHINA͛S PROPOSED PURCHASE OF SYNGENTA (2016)  

On March 24, 2016, a bipartisan group of U.S. senators sent a letter to the Secretary of the Treasury, in his 

capacity as the Chairman of CFIUS, reƋuestiŶg that CFIUS ƌeǀieǁ CheŵChiŶa͛s pƌoposed aĐƋuisitioŶ of 
Syngenta.16 The senators, who are members of the Senate Agriculture Committee, called on CFIUS to review 

the tƌaŶsaĐtioŶ͛s ͞poteŶtial ƌaŵifiĐatioŶs . . . 
for American national security,͟ citing ͞a 
shared sentiment among lawmakers, military 

officials, and everyday Americans that 

protecting the safety and resiliency of our food 

sǇsteŵ is Đoƌe to AŵeƌiĐaŶ ŶatioŶal seĐuƌitǇ.͟17  

The senators also requested the participation 

of the U.S. Department of Agriculture (USDA) 

and Food and Drug Administration (FDA) in the 

CFIUS review, because ͞gƌoǁiŶg foƌeigŶ 
investment in U.S. agriculture—and the 

prognosis of more to come—should be met with a careful review process that captures the issues most 

relevant to safeguarding the American food system goiŶg foƌǁaƌd͟ ;eŵphasis addedͿ.  

As discussed below, members of the same Senate committee requested USDA and FDA participation in the 

review of the 2013 acquisition of Smithfield Foods. The calls for a USDA role in CFIUS reviews of foreign 

investment in and affecting U.S. agriculture are notable, as the USDA is not a statutorily designated member 

of CFIUS. However, the Foreign Investment and National Security Act of 2007 (FINSA), which established 

CFIUS by statute and amended the CFIUS process, provides that federal agencies that are not permanent 

members of CFIUS may be added to its membership ͞geŶeƌallǇ oƌ oŶ a Đase-by-case basis,͟ as the PƌesideŶt of 
the United States deems appropriate.18 Thus, USDA participation in CFIUS reviews is an option under existing 

law.  

SHUANGHUI͛S ACQUISITION OF SMITHFIELD FOODS (2013)   

In 2013, a group of U.S. senators on the Senate 

Agriculture Committee sent a letter to the Treasury 

Secretary requesting a CFIUS review of Shuanghui͛s 

acquisition of Smithfield and called (then for the first 

tiŵeͿ foƌ the USDA͛s paƌtiĐipatioŶ iŶ CFIUS͛s ƌeǀieǁ.19 

Notably, the senators identified the American food 

supply as ͞critical infrastructure that should be 

iŶĐluded iŶ aŶǇ ƌeasoŶaďle peƌsoŶ͛s definition of 

national security͟ (emphasis added).20 The Smithfield 

transaction received abundant media coverage and 

lawmaker responses, including a Senate Agriculture Committee hearing on the Smithfield transaction and 

foreign investment in U.S. agriculture generally.21 In 2014, Senator Debbie Stabenow of Michigan, then the 

Chairwoman of the Senate Agriculture Committee (currently the Ranking Member) announced plans to draft 

legislatioŶ ͞to oǀeƌhaul the AŵeƌiĐaŶ goǀeƌŶŵeŶt͛s ƌeǀieǁ pƌoĐess foƌ foƌeigŶ aĐƋuisitioŶs.͟22 

͞There is a shared seŶtiŵeŶt aŵoŶg laǁŵakers, 

military officials, and everyday Americans that 

protecting the safety and resiliency of our food 

systeŵ is Đore to AŵeriĐaŶ ŶatioŶal seĐurity.͟ 

-Letter from Senate Agriculture Committee Members to the 

Treasury Secretary Requesting a CFIUS Review of the Syngenta Deal  

͞We ďelieǀe that our food supply is 

critical infrastructure that should be 

included in any reasonable person's 

defiŶitioŶ of ŶatioŶal seĐurity.͟ 

-U.S. Senators Request to Treasury Secretary for 

Review of Shuanghui-Smithfield Deal (2013) 

http://www.masspointpllc.com/
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Individual members and committees of the House of Representatives also expressed concern about the 

Smithfield transaction. Congressman Randy Forbes of Virginia—whose district includes Smithfield, Virginia 

(home of Smithfield Foods)—wrote to PƌesideŶt Oďaŵa iŶ ϮϬϭϯ to ƌeƋuest the USDA͛s participation in the 

CFIUS review.23 Notably, the Congressman aĐkŶoǁledged the aďseŶĐe of a defiŶitioŶ of ͞ŶatioŶal seĐuƌitǇ͟ iŶ 
the foreign investment screening framework and suggested that the scope of national security should evolve 

to encompass food safety and the soundness of the food supply, explaining that: ͞While food safety and food 

supply may not have been traditionally seen as an issue of national security, we believe that such issues 

represent a critical infrastructure of the United States and as such, must be viewed through the lens of a 

national security concern.͟ The CoŶgƌessŵaŶ͛s ĐoŶĐeƌŶs aďout food safetǇ aŶd the food supplǇ ǁeƌe shared 

by others, including the author of the Foreign Investment and Economic Security Act of 2014, discussed 

below.24 

In addition, the House Appropriations Committee—in a report on an appropriations bill (and with specific 

reference to appropriations for the Treasury Department)—articulated its eǆpeĐtatioŶ that the ͞Secretary of 

the Treasury, in conjunction with other relevant Federal agency heads . . . consider the impact the 

[Smithfield] acquisition will have on the short- and long-term ability of the United States to protect 

intellectual property rights, as well as the safety and security of the U.S. food supply system during the CFIUS 

review . . . and to provide a detailed briefing to Congress about its findings.͟25 

INTRODUCTION OF THE FOREIGN INVESTMENT AND ECONOMIC SECURITY ACT (2014)  

Partly in response to the Smithfield transaction, in 2014, Congresswoman Rosa DeLauro of Connecticut 

introduced the Foreign Investment and Economic Security Act of 2014 ;͞FIESA͟Ϳ, to further amend the 

Defense Production Act of 1950 by expanding the scope of CFIUS reviews to encompass, inter alia, a ͞Ŷet 
ďeŶefit͟ ƌeǀieǁ of foƌeigŶ iŶǀestŵeŶt.26 With respect to foreign investment in U.S. agriculture, the FIESA 

seeks to require the participation of the Secretary of Agriculture in CFIUS reviews of transactions that the 

President deteƌŵiŶes ͞ŵaǇ affeĐt the agƌiĐultuƌal seĐtoƌ, iŶĐludiŶg food safetǇ.͟27 As written, the FIESA is 

unlikely to become law as it goes beyond prevailing parameters for assessing foreign investment in the United 

States—e.g., by expanding the scope of CFIUS reviews to include, inter alia, economic considerations (e.g., a 

net benefit test) and greenfield investments.28 However, 

insofar as the FIESA embodies some lawmakers͛ desiƌes 
for enhanced scrutiny of foreign investment in U.S. 

agriculture (including a USDA role in the CFIUS process), 

the Bill is not an outlier.   

News Coverage of Key Resource Implications 

of Middle East-Based Companies’ Ownership 
of U.S. Farmland   

In April 2015, the Center for Investigative Reporting 

published an article in its online publication Reveal that 

discussed the depletion, as a result of domestic farming, 

of Saudi Aƌaďia͛s desert aquifers and the consequences—including the phasing out of domestic wheat 

production.29 ChiŶa͛s ƌeliaŶĐe oŶ ͞at-ƌisk͟ aquifers and its related need for foreign farmland were also 

discussed.30   

Connecting the dots between domestic water scarcity and foreign farmland investment, the article provided 

gloďal ĐoŶteǆt: ͞A gloďal doŵiŶo effeĐt has ďeguŶ. As oŶe ĐouŶtƌǇ ƌuŶs loǁ oŶ ǁateƌ, it tuƌŶs to aŶotheƌ, 

"They're coming over here, buying land 

over here and using our natural 

resources, and we get nothing. Like I've 

said before, we don't get oil for free, 

how come we're allowing water to just 

be depleted for nothing." 

-A La Paz County, Arizona Supervisor on Water 

Use by Middle East-Based Farmland Owners   

http://www.masspointpllc.com/
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putting more strain on those water reserves.͟ In this context, the article described a Saudi dairy company͛s 

purchase of a ͞ϭϱ sƋuaƌe ŵiles of faƌŵlaŶd iŶ the AƌizoŶa deseƌt͟ to gƌoǁ ǁateƌ-intensive alfalfa crops for 

export to Saudi Arabia. That water, it was noted, ͞Đoŵes fƌoŵ 
the Colorado River, where reservoirs are at an all-time low 

threatening drinking water for Las Vegas, Los Angeles and San 

Diego.͟  

The Reveal article, as a work of investigative reporting, was 

notable not so much for its content, but for its traction and 

longevity. Several regional and national news outlets picked up 

the story in late 2015 and in early 2016.31 Unsurprisingly, the 

media coverage led to the announcement of a La Paz County 

(where the farmland is situated) public hearing and calls to 

amend state water laws. A La Paz County Supervisor floated the 

idea of a water tax scheme, rationalizing that ͞we don't get oil 

for free, how come we're allowing water to just be depleted for 

nothing."32 Reportedly, some Law Paz County leaders requested 

the help of AƌizoŶa͛s goǀeƌŶoƌ aŶd otheƌ state offiĐials ͞to 

protect their water supply as companies from the Middle East 

move to the state to grow alfalfa they intend to ship overseas to feed their cattle.͟33  

Potential Legal and Non-Legal Developments in the United States, International Context  

As stated above, the United States—which is the largest foreign investor and recipient of foreign 

investment—is a relatively foreign investment-friendly jurisdiction. Recent calls for national security or other 

enhanced scrutiny of foreign investment in U.S. agriculture (and other sectors of the U.S. economy) are not 

unprecedented. However, as cross-border investment in agriculture—and related essential resources (e.g., 

water) and technologies—continues to grow (more recently in developed jurisdictions like the United States), 

the increased activity will continue to be met with changes in public attitudes, laws, and foreign investment 

review processes (as recently happened in Australia and Canada).34   

Even in the absence of legal or other official responses, public perceptions and attitudes will shape foreign 

investment climates, including in the United States—a reality illustrated most potently by the Dubai Ports 

World saga that ended, under pressure from members of Congress and the public, with the divestment by a 

foreign investor in 2006 of assets acquired through a CFIUS-approved transaction.35  

At minimum, foreign investors and other parties with interests in agriculture investment would be well 

advised to monitor legal, media, and related developments.  

͞Reportedly, some Law Paz County leaders requested the help of Arizona͛s goǀerŶor aŶd 

other state offiĐials ͞to proteĐt their ǁater supply as ĐoŵpaŶies froŵ the Middle East 

move to the state to grow alfalfa they intend to ship overseas to feed their cattle.͟  

http://www.masspointpllc.com/
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ENDNOTES  

[Note: Citations herein do not conform strictly to the Bluebook].   

1 Sŵithfield ǁas ďefoƌe the tƌaŶsaĐtioŶ the ǁoƌld͛s laƌgest poƌk pƌoduĐeƌ aŶd pƌoĐessoƌ. See, e.g., David Kesmodel, 

Bringing Home Pork's Bacon, Wall St. Journal, January 8, 2013. Shuanghui International Holdings Ltd reportedly 

acquired Smithfield through a Cayman Islands company. See, e.g., David Barboza, Chinese Bid for U.S. Pork Had 

Links to Wall Street, N.Y. Times, JuŶe Ϯ, ϮϬϭϯ ;ƌepoƌtiŶg that ŶeaƌlǇ half of ShuaŶghui͛s shaƌes ǁeƌe ĐoŶtƌolled by a 

͞gƌoup of saǀǀǇ iŶǀestoƌs aŶd gloďal deal ŵakeƌs ǁho hold a suďstaŶtial stake iŶ the ChiŶese ĐoŵpaŶǇ: GoldŵaŶ 
SaĐhs, CDH IŶǀestŵeŶts, SiŶgapoƌe͛s soǀeƌeigŶ ǁealth fuŶd aŶd Neǁ HoƌizoŶ Capital.͟Ϳ. ShuaŶghui ƌepoƌtedlǇ ǁas, 
at the relevant time, the majoƌitǇ oǁŶeƌ of ͞the aĐtual ChiŶese ŵeat pƌoĐessoƌ͟ HeŶaŶ ShuaŶghui IŶǀestŵeŶt aŶd 
Development. Simon Rabinovitch, Is ChiŶa͛s US poƌk plaǇ just a PE ploǇ?, Financial Times, June 5, 2013 (discussing 

oŶe ĐoŵŵeŶtatoƌ͛s aŶalǇsis of the deal as a leǀeƌaged ďuǇoutͿ. 

2 See, e.g., Charles Wilbanks, Smithfield: The Controversy Simmers, CBS Neǁs, JulǇ ϮϬ, ϮϬϭϯ ;͞CƌitiĐs [of the deal] 
range from members of Congress and environmentalists to food safety advocates and hedge fund managers who 

thiŶk theǇ Đould ŵake ŵoƌe ŵoŶeǇ uŶdeƌ otheƌ sĐeŶaƌios.͟Ϳ. 

3 See, e.g., Nathan Halverson, Hoǁ ChiŶa PuƌĐhased a Pƌiŵe Cut of AŵeƌiĐa͛s Poƌk IŶdustƌǇ, Reveal (The Center for 

IŶǀestigatiǀe RepoƌtiŶgͿ, JaŶuaƌǇ Ϯϰ, ϮϬϭϱ ;͞The takeoǀeƌ, ǀalued at $ϳ.ϭ ďillion, remains the largest-ever Chinese 

aĐƋuisitioŶ of aŶ AŵeƌiĐaŶ ĐoŵpaŶǇ.͟Ϳ aŶd MiĐhael J. De La MeƌĐed, U.S. Security Panel Clears a Chinese Takeover 

of Smithfield Foods, N.Y. Tiŵes, Septeŵďeƌ ϲ, ϮϬϭϯ ;͞Sŵithfield Foods ǁoŶ ŶatioŶal seĐuƌitǇ ĐleaƌaŶĐe oŶ FƌidaǇ foƌ 
its pƌoposed $ϰ.ϳ ďillioŶ sale to a ChiŶese ŵeat pƌoĐessoƌ, oǀeƌĐoŵiŶg oŶe of the ďiggest oďstaĐles to a takeoǀeƌ.͟Ϳ.  

4 ͞SǇŶgeŶta . . . geŶeƌates aďout oŶe-quarter of its sales in North America, where it is a top pesticide seller and 

supplies aŶ estiŵated ϭϬ% of U.S. soǇďeaŶ seeds aŶd ϲ% foƌ ĐoƌŶ.͟ JaĐoď BuŶge, Lawmakers Raise Concerns About 

CheŵChiŶa͛s PuƌĐhase of SǇŶgeŶta, Wall St. Journal, March 23, 2016. ChemChina Offers Over $43 Billion for 

Syngenta, Bloomberg News, February 3, 2016. 
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http://masspointpllc.com/wp-content/uploads/2015/02/MassPoint.FAO-OECD-Agri-Supply-Chains.BusinessUpdate..Feb_.2015.pdf
http://masspointpllc.com/wp-content/uploads/2015/02/Multidimensional-Approaches-for-Food-Security-and-Agriculture-Investment.sans_.pdf
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5 ChemChina Offers Over $43 Billion for Syngenta, Bloomberg News, February 3, 2016.  

6 It is well known that Chinese outbound investment has been on the rise in the last several years, including 

investment in the United States, and has been met with resistance by some government and other constituencies 

in the United States and elsewhere.   

7 CFIUS is a multi-ageŶĐǇ Đoŵŵittee that is Đhaiƌed ďǇ the SeĐƌetaƌǇ of the TƌeasuƌǇ. CFIUS ͞has oŶlǇ oŶe puƌpose: to 
review the potential national security effects of transactions in which a foreign company obtains control of a U.S. 

ĐoŵpaŶǇ. CFIUS does Ŷot ĐoŶsideƌ ďƌoadeƌ eĐoŶoŵiĐ oƌ poliĐǇ ĐoŶĐeƌŶs ǁheŶ ƌeǀieǁiŶg foƌeigŶ iŶǀestŵeŶts.͟ 
United States Dept. of the Treasury, CFIUS at a Glance, February 19, 2013.  

8 Some U.S. states- e.g., Iowa, South Dakota, Wisconsin—prohibit or restrict foreign ownership of farmland (and some 

require foreign parties to divesture of agricultural land within a statutorily specified period of time in cases of change 

of control or ownership in favor of a foreign party).   

9 Foreign Investment in Agriculture Foreign Investment Disclosure Act of 1978 (7 U.S.C. §§ 3501-3508) (AFIDA) 

requires, inter alia, foƌeigŶ peƌsoŶs ǁho aĐƋuiƌe oƌ tƌaŶsfeƌ ͞any iŶteƌest͟ ;otheƌ thaŶ a seĐuƌitǇ iŶteƌestͿ iŶ 
agricultural land to report such a transaction to the Secretary of Agriculture within 90 days after the transaction 

date. ϳ U.S.C. § ϯϱϬϭ ;Leǆis ϮϬϭϲͿ. NotaďlǇ, the AFIDA ǁas eŶaĐted paƌtlǇ iŶ ƌespoŶse to ͞ŵedia aĐĐouŶts͟ of U.S. 
agricultural land purchases by foreign parties. United States House of Representatives, Committee on Agriculture 

Report on AFIDA, H.R. Rep. No. 95-1570, at 6 (1978). This legislative history is a reminder of the roles that the media 

and public discourse can play in shaping legislation.  

10 Authority to Review Certain Mergers, Acquisitions, and Takeovers, 50 U.S.C.A. § 4565 (West 2016) (part of the 

Defense Production Act of 1950 as amended by the Foreign Investment and National Security Act of 2007, Pub. L. 

No. 110-49, 121 Stat. 252, § 3 Statutory Establishment of the Committee on Foreign Investment in the United States 

(amending Section 721 of the Defense Production Act of 1950, 50 U.S.C. App. 2170) (codified at 50 U.S.C. § 

2170(k)(2)(j)) [hereinafter FINSA]; United States Dept. of the Treasury, Regulations Pertaining to Mergers, 

Acquisitions, aŶd Takeoǀeƌs ďǇ FoƌeigŶ PeƌsoŶs, ϯϭ C.F.R. Paƌt ϴϬϬ ;ϮϬϭϲͿ [heƌeiŶafteƌ ͞CFIUS Rules͟]. ͞CƌitiĐal 
iŶfƌastƌuĐtuƌe͟ ǁas added to the national security review process by the FINSA.  

11 CFIUS takes a case-by-case approach to identifying critical infrastructure and determining the national security 

effects of foreign control of critical infrastructure. CFIUS Rules at § 800.503(b)(2). 

12 ReleǀaŶt legislatioŶ does Ŷot defiŶe ͞ŶatioŶal seĐuƌitǇ.͟ Hoǁeǀeƌ, FINSA states that in the foreign investment 

sĐƌeeŶiŶg ĐoŶteǆt, ͚͞ŶatioŶal seĐuƌitǇ͛ shall ďe ĐoŶstƌued so as to iŶĐlude those issues ƌelatiŶg to ͚hoŵelaŶd 
seĐuƌitǇ͛, iŶĐludiŶg its appliĐatioŶ to ĐƌitiĐal iŶfƌastƌuĐtuƌe.͟ FINSA, supra note 10 at § 2(a)(5). 

13 The Food and Agriculture Sector was designated as a critical infrastructure sector in 2003 in the homeland security 

context. See, e.g., Food and Agriculture Sector-Specific Plan 2015 (Departments of Agriculture and Homeland 

Security and the Food and Drug Administration). Executive Order 13228 of October 8, 2001, Establishing the Office 

of Homeland Security and the Homeland Security Council, included agriculture as critical infrastructure. The USA 

Patriot Act, signed into law in October 2001, defined critical infƌastƌuĐtuƌe as ͞sǇsteŵs aŶd assets, ǁhetheƌ phǇsiĐal 
or virtual, so vital to the United States that the incapacity or destruction of such systems and assets would have a 

debilitating impact on security, national economic security, national public health or safety, or any combination of 

those ŵatteƌs.͟ UŶitiŶg aŶd StƌeŶgtheŶiŶg AŵeƌiĐa ďǇ PƌoǀidiŶg Appƌopƌiate Tools ReƋuiƌed to IŶteƌĐept aŶd 
Obstruct Terrorism (USA Patriot Act) Act of 2001, Pub. L. No. 107-56, § 1016(e), 115 Stat. 276, 401 (2001). The 

Homeland Security Act of 2002 adopted by reference the Patƌiot AĐt͛s defiŶitioŶ of ͞ĐƌitiĐal iŶfƌastƌuĐtuƌe͟ aŶd 
tasked the Department of Homeland Security with, inter alia, the development of a national critical infrastructure 

protection plan. Pub. Law No. 107-296, § 2(4) and § 201(d)(5). The Food and Agriculture Sector-Specific Plan is a 

pƌoduĐt of the HoŵelaŶd SeĐuƌitǇ AĐt͛s diƌeĐtiǀe.  

http://www.masspointpllc.com/
http://www.bloomberg.com/news/articles/2016-02-03/chemchina-offers-to-purchase-syngenta-for-record-43-billion
https://www.treasury.gov/connect/blog/Pages/CFIUS-at-a-Glance.aspx
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14 See, e.g., Department of Defense, National Security Implications of Climate-Related Risks and a Changing Climate, 

July 23, 2015; National Security Strategy May 2010 (the President of the United States recognized climate change 

as a security threat and identified promoting food security as an element of the national security strategy).  

15 American Agriculture and Our National Security, Hearing Before the H. Comm. On Agriculture, 114th Cong., Serial 

No. 114-33 (Nov. 4, 2015).  

16 The letter was co-signed by four members of the Senate Agriculture Committee: Senators Debbie Stabenow (D-

MI), Charles Grassley (R-IA), Sherrod Brown (D-OH), and Joni Ernst (R-IA). United States Senate Committee on 

Agriculture, Nutrition, & Forestry, SeŶatoƌs Call OŶ TƌeasuƌǇ DepaƌtŵeŶt to Reǀieǁ CheŵChiŶa͛s AĐƋuisitioŶ of 
Syngenta, March 24, 2016 [heƌeiŶafteƌ ͞Bipartisan Syngenta Letter͟].  

17 Bipartisan Syngenta Letter.  

18 FINSA, supra note 10, § 3 (amending Section 721 of the Defense Production Act of 1950). Until the enactment of 

FINSA, CFIUS was established and existed under a 1975 Executive Order issued by President Ford. Exec. Order No. 

11858, Foreign Investment in the United States, 40 Fed. Reg. 20263 (May 7, 1975), amended by Exec. Order No. 

13456, Further Amendment of Executive Order 11858 Concerning Foreign Investment in the United States, 73 FR 

4677 (July 23, 2008) (Issued by President George W. Bush after the enactment of the FINSA). 

19 Release, U.S. Senator Debbie Stabenow (D-MI), Bipartisan Group of Senators Urge Appropriate Oversight of 

Proposed Smithfield Purchase, JuŶe ϮϬ, ϮϬϭϯ [heƌeiŶafteƌ ͞Bipartisan Smithfield Letter͟]. See also Doug Palmer, 

Senators urge inclusion of food safety in Smithfield review, Reuters, June 20, 2013. Note that CFIUS reviewed the 

Smithfield transaction. It is assumed, because the CFIUS process is confidential, that the review covered incidental 

national security concerns, such as the proximity of Smithfield facilities to U.S. military bases.  

20 Bipartisan Smithfield Letter, supra note 19.  

21 Senate Agriculture Committee Hearing, Smithfield and Beyond: Examining Foreign Purchases of American Food 

Companies, July 10, 2013. A complete transcript of the hearing is available here.  

22 U.S. Senate Agriculture, Nutrition, and Forestry Committee,  Chairwoman Stabenow Calls for Legislation to Protect 

American Interests in Foreign Acquisitions, September 14, 2014. It does not appear, as of the date of this writing, 

that any such draft legislation has been introduced.  

23 Release, Congressman Randy Forbes, Forbes Asks President Obama to appoint Secretary of Agriculture to CFIUS, 

June 21, 2013. 

24 Release, Congresswoman Rosa DeLauro, DeLauro Statement On Sale of Smithfield Foods to Chinese Company, 

undated.  

25 House Committee on Appropriations, Report on Financial Services and General Government Appropriations Bill, 

2014 (to accompany H.R. 2786), H.R. Rep. No. 113-172, at 8 (2013) (corresponding to page 2 of the relevant bill on 

Department of the Treasury appropriations), available at https://www.gpo.gov/fdsys/pkg/CRPT-

113hrpt172/pdf/CRPT-113hrpt172.pdf.  

26 Foreign Investment and Economic Security Act of 2014, H.R. 5581, 113th Cong., § 3 (2014). As of the date of this 

writing, the Bill had been referred to the House Committee on Financial Services in September 2014, with no further 

action taken. See., e.g., CRS Bill Summary & Status, 113th Congress (2013-2014), H.R. 5581.  

27Id. at § 6(F). The FIESA would also add the Secretary of Health and Human Resources to the CFIUS membership to 

ƌeǀieǁ tƌaŶsaĐtioŶs that the PƌesideŶt deteƌŵiŶes ͞ŵaǇ affeĐt the puďliĐ health, iŶĐludiŶg food safetǇ.͟ Id. at § 6(G). 

In addition, the FIESA would eǆpaŶd the DefeŶse PƌoduĐtioŶ AĐt ;as aŵeŶded ďǇ FINSAͿ defiŶitioŶ of ͞Đoǀeƌed 
tƌaŶsaĐtioŶ͟ to iŶĐlude gƌeeŶfield iŶǀestŵeŶts. Id. at § 2. As stated aďoǀe, ͞Đoǀeƌed tƌaŶsaĐtioŶs͟ iŶ the CFIUS 
framework—excluding greenfield investments—are ͞aŶǇ ŵeƌgeƌ, aĐƋuisition, or takeover that is proposed or 

pending after August 23, 1988, by or with any foreign person which could result in foreign control of any person 

http://www.masspointpllc.com/
http://archive.defense.gov/pubs/150724-congressional-report-on-national-implications-of-climate-change.pdf?source=govdelivery
https://www.whitehouse.gov/sites/default/files/rss_viewer/national_security_strategy.pdf
http://agriculture.house.gov/uploadedfiles/11.4.15_hearing_transcript.pdf
http://www.agriculture.senate.gov/newsroom/dem/press/release/senators-call-on-treasury-department-to-review-chemchinas-acquisition-of-syngenta-
http://www.agriculture.senate.gov/newsroom/dem/press/release/senators-call-on-treasury-department-to-review-chemchinas-acquisition-of-syngenta-
http://www.stabenow.senate.gov/news/bipartisan-group-of-senators-urge-appropriate-oversight-of-proposed-smithfield-purchase
http://www.stabenow.senate.gov/news/bipartisan-group-of-senators-urge-appropriate-oversight-of-proposed-smithfield-purchase
http://www.reuters.com/article/2013/06/21/us-smithfield-shuanghui-senators-idUSBRE95J0O220130621
http://www.agriculture.senate.gov/imo/media/doc/2013%207%2010%20Smithfield%20and%20Beyond%20Examining%20Foreign%20Purchases%20of%20American%20Food%20Companies1.pdf
http://www.ag.senate.gov/newsroom/press/release/chairwoman-stabenow-calls-for-legislation-to-protect-american-interests-in-foreign-acquisitions
http://www.ag.senate.gov/newsroom/press/release/chairwoman-stabenow-calls-for-legislation-to-protect-american-interests-in-foreign-acquisitions
http://forbes.house.gov/updates/documentsingle.aspx?DocumentID=340005
http://delauro.house.gov/index.php?option=com_content&view=article&id=1296:delauro-statement-on-sale-of-smithfield-foods-to-chinese-company&catid=2&Itemid=21
https://www.gpo.gov/fdsys/pkg/CRPT-113hrpt172/pdf/CRPT-113hrpt172.pdf
https://www.gpo.gov/fdsys/pkg/CRPT-113hrpt172/pdf/CRPT-113hrpt172.pdf
http://thomas.loc.gov/cgi-bin/bdquery/z?d113:HR05581:@@@D&summ2=m&
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eŶgaged iŶ iŶteƌstate ĐoŵŵeƌĐe iŶ the UŶited States.͟ Defense Production Act of 1950, 50 U.S.C.A. at § 4565 (West 

2016).  

28 The FIESA would include among factors to be considered in a net benefit review of a foreign investment by CFIUS 

ǁhetheƌ, iŶ Đases of foƌeigŶ goǀeƌŶŵeŶt iŶflueŶĐed tƌaŶsaĐtioŶs, ͞the foƌeigŶ peƌsoŶ . . . adheƌes to UŶited States 

standard of corporate governance . . . [and] is a foreign person of a country whose government has adequately 

engaged with the Securities and Exchange Commission and the Public Company Accounting Oversight Board in order 

to promote and ensure adequate tƌaŶspaƌeŶĐǇ.͟ FIESA at § 3.  

29 Nathan Halverson, What CalifoƌŶia ĐaŶ leaƌŶ fƌoŵ Saudi Aƌaďia͛s ǁateƌ ŵǇsteƌǇ, Reveal (The Center for 

Investigative Reporting), April 22, 2015. For a discussion of wheat production and its discontinuation in Saudi Arabia 

and food security challenges facing the Middle East generally, see, e.g., Hdeel Abdelhady, Islamic Finance as a 

Mechanism for Bolstering Food Security in the Middle East: Food Security Waqf, Am. U. Sustainable Development 

Law & Policy 13, no. 1 (2012): 29-35, 63-ϲϱ ; ͞Saudi Aƌaďia eŵďaƌked oŶ aŶ aŵďitious government-mandated and 

subsidized effort to achieve self-sufficiency in key food staples and succeeded, but at a high cost to government 

Đoffeƌs aŶd the ĐouŶtƌǇ͛s sĐaƌĐe ǁateƌ ƌesouƌĐes . . . Saudi Arabia spent between SR60 billion to 70 billion to 

suďsidize ǁheat pƌoduĐtioŶ oǀeƌ the ͞loŶg teƌŵ͟ aŶd sigŶifiĐaŶtlǇ depleted ǁateƌ ƌesouƌĐes iŶ the pƌoĐess. 
Recognizing the prohibitively high cost of domestic wheat production, the government announced that Saudi Arabia 

will phase out wheat production by 2Ϭϭϲ.͟Ϳ 

30 The aƌtiĐle also Ŷoted that ShuaŶghui, ďǇ puƌĐhasiŶg Sŵithfield, ͞seĐuƌ[ed] ϭ iŶ ϰ AŵeƌiĐaŶ-raised pigs, plus the 

water-huŶgƌǇ gƌaiŶs those ϯϬ ŵillioŶ pigs ĐoŶsuŵed.͟  

31 See, e.g., Saudi Hay Farm In Arizona Tests State's Supply Of Groundwater, National Public Radio, November 2, 2015; 

Jeff Daniels, Saudi Arabia buying up farmland in US Southwest, CNBC, Jan. 15, 2016; Danielle Miller, La Paz County 

at odds with Saudi Arabian farm, Fox 10 Phoenix, February 23, 2016 [heƌeiŶafteƌ ͞Fox 10͟]; Saudi land purchases in 

California and Arizona fuel debate over water rights, Los Angeles Times, March 29, 2016 (this Associated Press story 

was picked up by several media outlets).  

32 Fox 10, supra note 30. 

33 Associated Press, La Paz County fights foreign farms over water for alfalfa, Nov. 6, 2013.  

34 Australia tightened rules applicable to foreign investment in agriculture in late 2015. See, e.g., Rob Taylor, Australia 

Tightens Rules on Foreign Investment in Agricultural Land, Wall St. Journal, February 10, 2015. Saskatchewan, 

Canada, enacted legislation limiting foreign and prohibiting corporate ownership of farmland. Government of 

Saskatchewan, New Laws for Farmland Ownership Proclaimed, December 21, 2015.  

35 David E. Sanger, Under Pressure, Dubai Company Drops Port Deal, N.Y. Times, March 10, 2006.  

http://www.masspointpllc.com/
https://www.revealnews.org/article/what-california-can-learn-from-saudi-arabias-water-mystery/
http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1524&context=sdlp
http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1524&context=sdlp
http://www.npr.org/sections/thesalt/2015/11/02/453885642/saudi-hay-farm-in-arizona-tests-states-supply-of-groundwater
http://www.cnbc.com/2016/01/15/saudi-arabia-buying-up-farmland-in-us-southwest.html
http://www.fox10phoenix.com/news/arizona-news/95998804-story
http://www.fox10phoenix.com/news/arizona-news/95998804-story
http://www.latimes.com/business/la-fi-saudi-arabia-alfalfa-20160329-story.html
http://www.latimes.com/business/la-fi-saudi-arabia-alfalfa-20160329-story.html
http://www.azcentral.com/story/news/local/arizona/2015/11/07/arizona-county-aims-to-protect-water-as-foreign-firms-arrive/75350930/
http://www.wsj.com/articles/australia-tightens-rules-on-foreign-investment-in-agricultural-land-1423621318
http://www.wsj.com/articles/australia-tightens-rules-on-foreign-investment-in-agricultural-land-1423621318
https://www.saskatchewan.ca/government/news-and-media/2015/december/21/farmland-ownership-laws
http://www.nytimes.com/2006/03/10/politics/10ports.html?pagewanted=all&_r=0

